Brussels, Monday 7 December 2020

The European Parliament co-legislators are very worried about
the European Commission's guidelines on the implementation of
the Copyright Directive: demagogy at the service of tech giants.

As the 2010s are reaching their end, the European Union will have marked a
significant shift in its policy towards the internet, and particularly with regard to the
operating conditions of the web giants on our continent.

First, it was the adoption of the General Data Protection Regulation (GDPR)
applicable from May 2018, which signaled to the world that data, and especially
personal data, should be recognized as private property, and legally protected as
such. We then saw American congressmen crossing the ocean to inquire about the
founding principles of this text, which they seemed to be considering for their own
purposes.

The other milestone was reached in the spring of 2019 when, after bitter
negotiations, lobbying campaigns, disinformation, and threats, the Copyright
Directive was finally adopted following a long democratic process. It aimed to
regulate the power of content sharing platforms and to oblige them to remunerate
more fairly the creative content, which is the backbone of our cultures and our
democracies, and the press, on which they feed. A study carried out by Ernst &
Young in 2014 gave the key explanation to this violence by industrialists against the
European institutions, especially the Parliament: it showed that creation in Europe, all
media and disciplines combined, was worth no less than 536 billion euros: too big a
cake to share.

This reform aimed at adapting copyright law to the digital age is unparalleled in
the world. It strikes a balance between the protection of creators, the obligations of
content platforms and the rights of users of these services.

We thought the die was casted despite all the polemics and fantasies that
fueled the debates. Mistake... We were astonished to discover that, taking
advantage of the preparatory work for the future guidance on the transposition of
article 17 (former article 13) concerning the use of copyright-protected content by
online content sharing platforms, the European Commission was trying to circumvent
the text voted by the European Parliament and the 28 Member States, exceeding its
competences by re-interpreting it to the disadvantage of the entire cultural sector.

So let us be clear: as guardians of the Temple, the members of Parliament of
the previous legislature who fought courageously in the name of the future of culture
and the press, as well as those of the current Parliament, co-signatories of this
tribune, we will not accept that obscure interests find refuge once again, in the
shadows, with Institutions whose sovereign functioning has been codified to the letter
in the Treaties.

Is it necessary to recall that the transposition of this directive by the Member
States must be done in the strictest respect of the text? The European Commission
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must ensure full and complete vigilance as guardian of the Treaties and respect for
the competences of each of its institutions.

This text commits us to guarantee the protection of copyright and related
rights. It unquestionably takes into account the legitimate interests of consumers,
platforms and creators.

Content sharing platforms, these tech giants, contrary to what some may have
said, are not penalised by the Directive, because it recognizes their special status by
not assimilating them to publishers, but by establishing a hybrid liability regime that
goes beyond the obligations of mere hosts.

Rightsholders will have to cooperate actively if they do not want their works to
be found on these platforms, and the measures then implemented by these platforms
will be proportionate to their means and the state of the art.

Moreover, small and medium platforms (turnover of less than 10 million euros,
no more than 5 million visitors per month, less than 3 years of experience) escape
any preventive obligation to regulate unauthorized content.

This text recognizes that these platforms that distribute works must conclude
licenses with the rights holders by paying them a remuneration based on the use of
the content. In addition, artists will have access to information that will allow them to
understand how their works are monetised.

In fact, this directive puts platforms and rights holders in a balanced and much
more transparent relationship.

It is all creation that is valued by this text that it is essential to preserve
as it stands.

As for Internet users, in the name of which the most aggressive attacks against the
text were spearheaded, article 17 guarantees their entire protection. Internet users
benefit from licenses granted by right holders and have a right to appeal in case of
unjustified blocking. As a consequence, freedom of speech is entirely preserved

While on November 102020, the European Parliament finally renounced its
request to member states to allocate at least 2% of post-COVID stimulus funds to the
cultural sector, we believe that we should not weaken or even give up on properly
protecting our creators, by endorsing the hegemonic situation that today is that of
these giants of technology, the only big winners in this health crisis.

The co-signatories of this open letter urge that the letter and the spirit of the
Directive voted by the European Parliament be scrupulously respected, as the
misinterpretation of this text would constitute a serious breach for which the
European Commission would bear responsibility.
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